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DECISION AND_ORHRR

This appeal is filed from a Final Administrative Appeal Decision of the Ohio Department

of Job and Family Services ("Appellee"), pursuant to sections 119,12 and 5101.35(E) of the

Ohio Revised Code. Appellant Paul F. Koenig ("Mr. Koenig") entered a skilled care facility on

March 15, 2011. Record at p. 7. On that date, Mr, Koenig and his wife, Elaine Koenig ("Mrs.

Koenig'O, had countable Medicaid resources of $349,806,89, Id, Under the Medicaid program,

Mr. and Mrs. Koenig needed to reduce their "countable Medicaid resources"' to at or below

$111,060, $109,560 of which was allocated to Mrs, Koenig as the "community spouse,"2 and

$1,500 of which was allocated to Mr. Koenig. Ohio Adm, Code § 5160:1-3-35; K. at p. 81.

1 "Countable Medicaid resources" are all assets belonging to Mr. and Mrs. Koenig, togardless of how those assets
are titled, excluding the home, one car, and certain othur personal itams. Ohio Adm. Code g 5160:1-3-26
(previously Ohio Adm, Code § 5101 :l-39-26; the Ohio Administrative Code provisions have been re-designated
fifcm 5101 to 5160; §5101:1-39-26 is now §51$0:l-3-26).

A "community spouse" is a tsrm of art in the Medicaid program^ meatimg an individual who is not in a medical
institution or nursing facility and who has an institutionalized spuuse, Ohio Adm, Code § 5160:1-3-36. ](B)(2). The
amount the spouse living in the community may keep is generally increased annually. When Mr. and Mrs, Kaenig
applied, for Medioaid, the amount was $109,560. R. at p. 81.



Mr. and Mrs, Koenig spent approximately $117,024 of the $349,806 assets on care and

other items, and then Mrs, Koenig purchased a stream of income through a single premium,

immediately payable, irrevocable annuity (the "Annuity") in the amount of $121,783.56 on

October 26, 2011, This annuity pays Mis. Koenig income of $2,081.50 per month. Record at pp.

7, 19-27. The Annuity was purchased from a commercial enterprise., the proceeds are dispersed

in equal monthly payments with no lump sum, the Annuity is for Mrs, Koenig's sole benefit, it is

actuarially sound3 and it names the State of Ohio as the first remainder beneficiary, in

compliance with Ohio Adm. Code § 5160: l-3-22.8(C)(l) and (3). Id.

On October 18, 2011, a Medicaid Application for Mr. Koenig was filed with the
i

Hamilton County Department of Job and Family Services, Record at pp. 2, 7. Mr. Koenig's

Medicaid Application was approved beginning December 1, 2011, but Medicaid payments to the

skilled nursing facility were denied from December 1, 2011 through July 2013 because the

Agency found that Mrs, Koenig's purchase of the Annuity was an improper transfer. Record at

pp. 75 and 77,

On January 17, 2012, a State Hearing was requested. Record at p. 11. On February 21,

2012, the Hearing Officer affirmed the Agency's determination that Mrs. Koenig's purchase of

an annuity was an improper transfer for purposes of Mr. Koenig's Medicaid. Id. On March 6,

2012, an Administrative Appeal of the State Hearing Decision was requested. Record at p. 6, On

April 6, 2012, the Administrative Appeal Officer agreed with the State Hearing Decision.

Record at pp. 1-5. Thereafter, pursuant to Ohio Revised Code sections 119.12 and 5101.35, a

complaint for judicial review was timely filed with this Court on May 4, 2012.3

Ohio has elected to participate in the Medicaid program; therefore, Ohio's Medicaid

program must be in compliance with federal law and with the regulations promulgated by the

J The Estate of Mr. Koenig was added as a party on June 25,2012, following his death on March 4, 2012.



Secretary of the United States Department of Health and Human Services. Gruber v. Ohio Dept.

of Human Serv. (Delaware Ct. App, 1994), 98 Ohio App.3d 72, 77, citing Schweiker v. Gray

Panthers (1981), 453 U.S. 34,47.

As part of the spend-down to Medicaid eligibility, Appellee's rules and federal law

permit Mr, Koenig to transfer countable Medicaid resources to or for the sole benefit of Mrs.

Koenig, to purchase of a stream of income through a single premium, immediately payable,

irrevocable annuity. 42 U.S.C. § 1396p(c); Ohio Adm. Code § 5160:1-3-22.8(0) (previously §

5101:1-39-22.8(C)). The Hamilton County Court of Appeals in Rorickv, Ohio Department of

Job and Family Services, 2010 WL 4683716 (1st Dist 2010), Record at pp. 28-40, finds that
i

such a purchase is proper, and that Appellee's treatment of this type of purchase as an improper

transfer violates federal law. The Ohio Supreme Court declined to review Rorick? making the

Hamilton Court of Appeals' decision the final binding authority in the matter.

The Annuity in this case was purchased with spend-down funds by Mrs. Koenig after Mr.

Koenig entered care and before he was eligible for Medicaid. The Court in Rorick found this

type of annuity "fully complies" with federal law and is a valid method of spending down assets

to Medicaid eligibility as long as the annuity is irrevocable, non-assignable, actuarially sound

with payments distributed in equal monthly amounts, and names the state as the primary

beneficiary. The Annuity in this case fully complies with Rorick and follows state and federal

law.

Rorick relies on and follows Veith v. Ohio Department of Job & Family Services, 2009-

Ohio-3748 (10th Dist. 2009), another case analyzing the purchase of annuities as a proper use of

spend-down funds. Record at pp. 41-62. Veith holds that "funds used to purchase an actuarially

4 Rorick v, Ohio Dept, of Job and Family Servs., 2010 WL 4683716 (1st Dist. 2010), jurisdiction declined, 2G11-
Ohio-1049



sound, non-revocable, non-transferable commercial annuity, for the sole benefit of 1he

community spouse [Mrs. Koenig herein], are not countable resources." The 10th District Court

of Appeals in Veith further held that the annuities in that case, virtually identical to the Annuity

in this case, were purchased for the sole benefit of the community spouse, were in compliance

with the provisions of Ohio Adm. Code § 5160:1-3-22.8, and the department's position that the

purchases constituted an improper transfer of resources in excess of the CSRA is inconsistent

with federal law. Veith, R. at pp, 38-59.

The Rorick and Veith decisions are consistent with six other federal Circuit Courts of

Appeal which find that a "community spouse," like Mrs. Koenig, may purchase an irrevocable,
t

immediately payable, income-only annuity with the spend down funds as long as the annuity

complies with the federal law as set forth above,5 Most recently in Hughes v. McCarthy^ 734

F.2d 473 (6th Cir. October 25, 2013), the Sixth Circuit Court of Appeals found the community

spouse's purchase of an annuity is a proper transfer when determining the institutionalized

spouse's Medicaid eligibility. The Sixth Circuit specifically found that when the transfer occurs

before the Ohio agency determines the institutionalized spouse's eligibility for Medicaid

coverage, federal law (42 U.S.C. § 1396p(c)(2)(B)(i)) permits the unlimited transfer of assets to

the individual's spouse to purchase a single premium, irrevocable annuity, and the State's

determination that such a purchase is an improper transfer is a violation of federal law. Id, slip,

op. at 2.

The record unambiguously reflects that Mrs. Koenig's Annuity is irrevocable,,

nonassigaable, and actuariaUy sound. There are no deferral or balloon payments. The Annuity

3 Hughes -v. McCarthy, 734 F.3d 473 (6th Cir, October 25, 2013); Lopes v. Department of Social Services, 696 F.3d
180 (2nd Cir. 2012); James v, Richman, 547 F,3d 214 (3rd Cir. 2008); Geston v, Anderson, 729 F.3d 1077 (8th Cir.
2013); Hutcherson v. Arizona Health Care Cost Containment System, 667 F.3d 1066 {9th Cir. 2012); Morris v.
Okla. Depi. of Human Servs., 685 F,3d 925, 938 (10th Cir. 2012).



provides for fixed, monthly payments. The State of Ohio is named the remainder beneficiary,6

Based on Rorick, Veith, and Hughes, the Annuity purchased by Mis. Koerdg fully complies with

the federal Medicaid laws and the Ohio Administrative Code,

Having reviewed the record, hearing oral argument, and reviewed the pertinent law as set

forth above, this Court finds that, Appellee's Administrative Appeal Decision dated April 6, 2012

is not in accordance with law and is not supported by reliable, probative, and substantial

evidence, and it is therefore be reversed. Specifically, this Court finds:

1, The Appellee erred when it treated the purchase of Mrs, Koenig's annuity as an improper

transfer of resources;
>

2. Appellee erred when it imposed a period of restricted Medicaid coverage which made

Mr. Koenig ineligible for Medicaid to pay his nursing facility vendor payment costs,

It is ordered as follows:

1. Claim One of the First Amended Complaint filed by Appellant is hereby remanded to the
Ohio Department of Medicaid to fully comply with this decision.

2. Appellant's 12/3/13 motion for reconsideration is hereby denied.
3. Costs taxed to Appellee.

Norbert A. Model, Judge

fi Appellee's argument that this Annuity is an improper transfer because Mrs, Koeaiig did not name her husband as
the first remainder beneficiary fails because Appellee never raised this issue in its Administrative Appeal Decision.,
and therafbife, this is not part of the underlying record and cannot now be used to justify Appellee's Decision. See
Ror1ekt R. at p. 64 (the Couit is limited to the record before it, and the record cannot be supplemented). Even if
Appsllee is permitted to raise this is3ue now, this argument fails because the Annuity clearly complies with Ohio
Adm, Code § 5160; 1-3-22.8 since it names the State of Ohio as the first remainder beneficiary.
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